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MVEMORANDUM OPI NI ON

MORRI SON, Judge: The IRS issued to petitioner Al ec Jeffrey
Megi bow a statutory notice of deficiency pursuant to section
6212.' The notice reflected the IRS deternm nation of a $506

i ncome-tax deficiency for the tax year 2007. Dr. Megi bow brings

IAIl section references are to the Internal Revenue Code for
the year in issue.
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this case pursuant to section 6213(a), asking this Court to
redeterm ne the deficiency. For the reasons expl ained bel ow, we
sustain the deficiency.

Backgr ound

At the tinme he filed his petition, Megibow resided in New
York. During 2007, the IRS i ssued Megi bow three checks that it
contends were partly paynents of interest Megi bow earned on tax
overpaynents. The table below sets forth the dates of the three
checks, the anounts of the checks, the tax years to which the IRS
contends each check corresponds, and the portions of the anpbunts

that the IRS contends are interest:

Checks Paid by the IRS to Megi bow in 2007
That Allegedly Contain an | nterest Conponent

Tax Year to Wich Portion of Anpunt
Check All egedly That Is Al egedly
Dat e of Check Rel at es Anpbunt of Check | nt er est
8/ 27/ 07 1997 $11, 383.03 $1, 000. 11
9/ 3/ 07 1998 8, 266. 20 803. 94
11/ 12/ 07 2006 13, 210. 00 4.39
Tot al 32, 859. 23 1, 808. 44

On his 2007 incone-tax return, Megi bow did not report that he
earned any interest inconme fromthe IRS. On the basis of its

vi ew t hat Megi bow earned $1, 808. 44 of interest on tax

over paynments, the IRS determ ned a $506 i ncone-tax deficiency and
i ssued Megi bow a notice of deficiency on January 11, 2010. In
response, Megibow filed a petition for redeterm nation of the

defi ci ency.
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Di scussi on

| f a taxpayer overpays federal taxes, the IRSis required to
pay interest on the overpaynent. Sec. 6611(a). GCenerally, a
t axpayer who earns interest nust include the interest in gross
inconme for the tax year in which it is received. Sec. 61(a)(4)
(gross inconme includes interest); sec. 451(a) (itemis included
in gross incone for the taxable year in which itemis received by
t he taxpayer except when taxpayer’s tax-accounting nethod
dictates a different year). Thus, a taxpayer who earns interest
on a tax overpaynent nust generally include the interest in gross
income in the year it is received.

At trial the IRS introduced into evidence its accounting
records for Megi bow s 1997, 1998, and 2006 tax years. These
records reflect the history of Megibow s dealings with the IRS,

i ncluding the dates he made tax paynents, the dates the IRS paid
hi mrefunds, and the dates he accrued tax liabilities. According
to the records, the IRS made three paynents to Megi bow in 2007
Portions of each of the three paynents are described as “| NTEREST
DUE TAXPAYER'. The portions are $1,000.11, $803.94, and $4. 39
for overpaynents of tax for the tax years 1997, 1998, and 2006,
respectively--a total of $1,808.44. Megi bow contends that the
accounting records are irrelevant in determ ning the anount of
interest income he earned because the records do not show what

rate the IRS used to conpute interest. Although the accounting
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records do not explicitly show the interest rate that the IRS
used in the conputations, they are nonethel ess persuasive that
$1, 808. 44 of the paynments was, in substance, interest incone.

The records show that the I RS conputed and recorded that
$1,808.44 of its paynments to Megi bow was interest. Megi bow
produced no evidence that the di sputed portions were not
interest. He did not hinself testify, call others to testify, or
i ntroduce docunentary evidence. 1In his brief, Megibow
erroneously asserts that his attorney testified at trial. The
attorney gave an opening statenent, but he was not sworn in, and
he was not subjected to cross-exam nation. Thus, he did not
testify.

Megi bow contends that the IRS has the burden of proof. W
need not resolve whether this is correct. The IRS has shown by a
preponderance of the evidence that the disputed portions of the

paynents are interest incone. See Estate of Glford v.

Commi ssioner, 88 T.C. 38, 51 (1987) (burden of proof is satisfied

by preponderance of evidence); Van Dusen v. Conm ssioner, 136

T.C __, _ (2011) (slip. op. at 13) (“Qur concl usions here,
however, are based on the preponderance of the evidence, and thus
the allocation of the burden of proof is immaterial.”).
Megi bow argues that the IRS failed to report to him for
exanpl e by issuing hima Form 1099, that the paynents had an

i nterest conponent. The question we are required to answer is
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whet her the disputed portions of the paynents are taxable. See
sec. 61(a). The nonreceipt of an information return, such as a
Form 1099, does not convert a taxable iteminto a nontaxable

item See Vaughn v. Conmi ssioner, T.C. Menp. 1992-317, affd.

wi t hout published opinion 15 F.3d 1095 (9th G r. 1993).

We required the parties to file sinultaneous opening briefs,
foll owed by simultaneous answering briefs. |In his answering
bri ef Megi bow chal |l enges the adequacy of the anpbunt of interest
the IRS paid. He also raises an argunent involving the Takings
Cl ause of the Constitution. See U S Const., amend. V. Because
t hese argunents were not made in the opening brief, we do not
consider them W conclude that Megi bow earned the di sputed
$1,808.44 as interest incone.

To reflect the foregoing,

Deci sion will be entered

for respondent.




